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SUBJECT: Taxpayer Bill of Righfs/Cbnfornity

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO

REMAINDER OF PREVIOUS ANALY SISOF BILL ASINTRODUCED/AMENDED STILL APPLIES.
X OTHER - See comments below.

SUMVARY OF BILL

This bill would generally conformto the follow ng three provisions of the
Internal Revenue Service Restructuring and Reform Act of 1998 and woul d:

Shift the burden of proof for factual issues in court proceedings to the
Franchi se Tax Board (FTB), the Board of Equalization or the Enpl oynment
Devel opment Departnent, if the taxpayer neets specified criteria. In
addition, would authorize FTB to require taxpayers to keep records, simlar
to the record-keepi ng requirenent under federal |aw.

Expand i nnocent spouse protections.

Suspend the statute of limtations (SO.) for certain refund clains for
periods during which the taxpayer is “financially disabled.”

SUMVARY OF AMENDMENT

The April 13, 1999, anendments nodified the burden of proof provisions as they
relate to FTB to nore closely conformto the federal provision and to address
i ssues raised in the departnent’s analysis of this bill as introduced February
19, 1999. Specifically, the amendnents woul d:

shift the burden of proof to FTB when FTB adjusts inconme through the use of
statistical information on unrel ated taxpayers and when penalties are
i nposed.

not shift the burden of proof to the FTB for state tax adjustnents resulting
fromfederal audit changes.

add record keeping requirenents into California | aw

The di scussions of the |Innocent Spouse and the SOL/Fi nanci al Di sabl ed Taxpayer
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provisions in the departnent’s analysis of the bill as introduced February 19,
1999, still apply. The Roth IRA discussion in the departnment’s analysis of the
bill as introduced no | onger applies since the March 25, 1999, amendnents del eted
the Roth IRA provisions fromthe bill. Current law in Specific Findings for the
Burden of Proof discussion in the departnent’s analysis of the bill as introduced
still applies; the rest of the departnment’s analysis of the Burden of Proof

provision is replaced with the foll ow ng.

The department’s analysis of the bill as amended March 25, 1999, is replaced with
this anal ysis.

The position is changed frompending to neutral to reflect the action taken by
t he Franchi se Tax Board.

BOARD PCSI TI ON

Neut r al

At its March 23, 1999, neeting, the Franchise Tax Board voted 2-0 to take a
neutral position on this bill as introduced February 19, 1999.

Bur den of Proof

EFFECTI VE DATE

This provision would be operative for court proceedings arising in connection

wi th exam nations commenci ng (or taxable periods or events begi nning or
occurring) after the effective date of this bill. The record-keeping requirenent
woul d be operative on the effective date of the bill.

SPECI FI C FI NDI NGS

This provision of the bill would shift the burden of proof for factual issues in
court proceedings to the FTB if the taxpayer introduces credible evidence with
respect to factual issues. For the burden of proof to shift, the taxpayer nust:

substantiate any item
keep records;
cooperate with the FTB;

exhaust all administrative renedies under California |Iaw, including any
appeal to the BOCE

neet the net worth limtations ($7 mllion) if not an individual taxpayer.

The burden of proof would also shift to the FTB (1) when the FTB adjusts incone
t hrough the use of statistical information on unrelated taxpayers and (2) when
penalties or additions to tax are inposed.

The burden of proof would not shift to the FTB for issues resulting from (1) a
change or correction by the Comm ssioner of the IRS or other officer of the
United States or other conpetent authority or (2) an anmended return filed with
t he Comm ssioner of the IRS.



Assenbly Bill 572 (Pescetti)
Amended April 13, 1999
Page 3

This provision al so would aut horize FTB to require taxpayers to keep any records
(books, papers, witings etc.), statenents, returns or other information
appropriate to determi ne the correct anmount of tax reported on a tax return

Pol i cy Consi derati ons

This provision would not shift the burden of proof to the FTB for issues
resulting fromfederal changes to continue the | ong-standing policy of
reliance on federal information. Further, if all conditions are
satisfied by the taxpayer, the I RS woul d have had the burden of proof for
the federal audit.

As is the case under federal law, it is unclear whether the burden of
proof would shift if a partnership’s net worth is less than $7 mllion
but the net worth of a partner (for exanple, a corporate partner) exceeds
$7 million.

Taxpayers may find that the federal provision does not provide a
significant benefit due to the mechanics of when and how t he burden of
proof shifts fromthe taxpayer. Further, taxpayers, m sunderstanding the
burden of proof provision, could fail to keep necessary docunents.

The provision to conformto the federal record-keeping requirenents could
be viewed by taxpayers as burdensone.

CGenerally in civil cases the burden of proof is on the plaintiff, the
party seeking corrective action. The taxpayer is the plaintiff in
virtually all California Superior Court actions. In addition, for tax
cases the taxpayer has control of the records and docunents necessary to
ascertain the taxpayer’'s tax liability.

| npl emrent ati on

This provision could require FTB to engage in nore extensive evidence
gathering activities and would require the departnment to issue regul ations
relating to the record keeping provisions. This provision nmay require
personnel additions to the legal staff. Further, shifting the burden of
proof to the department may require | onger retention of records and

i ncreased costs for storage.

FI SCAL | MPACT

Depart nental Costs

The departmental costs associated with this provision are unknown. The
costs could increase, however, to the extent that additional supporting
evi dence woul d be required on all cases to support the state’s position on
any potential litigation cases.

Tax Revenue Esti mate

Revenue | osses for this provision in any given year are unknown. It appears
that the IRS anticipates a negative revenue inpact from sel f-assessed
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reporting, which could have an effect on self-assessed state taxes and
departmental audit prograns regardl ess of whether the state confornms in this
area. It is not possible to determ ne the nunber of cases in which the
burden of proof would shift to the Franchise Tax Board to substantiate
assessments in court.



